
BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 



Application Number: 09/372,646 
Filing Date: August 12, 1999 
Appellant(s): JURGOVAN ETAL 



Paper No. 15 



Richard Wydeven 
For Appellant 



EXAMINER'S ANSWER 



MAILED 

OCT 1 9 2001 

GROUP 1700 



This is in response to appellants' brief on appeal filed August 15, 2001. 
(1) Real Party in Interest 

A statement identifying the real party in interest is contained in the brief. 
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(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences which will directly 
affect or be directly affected by or have a bearing on the decision in the pending appeal 
is contained in the brief. 

(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Invention 

The summary of invention contained in the brief is correct. 

(6) Issues 

The appellant's statement of the issues in the brief is correct. 

(7) Grouping of Claims 

Appellant's brief includes a statement that claims 1 -1 6 stand or fall together while 
claims 17-26 also stand or fall together, and provides reasons as set forth in 37 CFR 
1.192(c)(7) and (c)(8). 
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(8) Claims Appealed 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(9) Prior Art of Record 

4,617,683 Christoff 10-1986 

5,224,779 Thompson et al 7-1993 

(10) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 



Claim Rejections - 35 USC § 103 

1. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

i^^^iTCu 01 •>? ° btained thou 9 h the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skin in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

2. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff [Pat. No. 4,61 7,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls 
(Figure 2, 23-24), a top seal (Figure 2, 42), first and second interlocking zipper parts 
attached to the inside surfaces of the walls (Figure 2, 44), the package being pinch-grip 
openable (column 6, lines 30-44), the top seal being formed by sealing bars which exert 
a pressure (column 5, line 14), walls of laminate materials (column 4, lines 4-23), a 
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bottom seal (Figure 2, 42), and adhesive connecting the zipper and walls (column 6, line 
62). Christoff also teaches the use of known zipper configurations such as the rib and 
groove zipper exemplified by Staller [Pat. No. 3,440,696] having a single male 
protrusion and single female socket (Figure 5, 48-49 of Staller) (column 9, line 41 of 
Christoff). Christoff does not specifically recite the use of potato chips as the packaged 
product, nor the top seal being a heat seal. It would have been obvious to one of 
ordinary skill in the art to package foods such as potato chips in the invention of 
Christoff since Christoff shows what appear to be chips in Figures 1 -2 and also teaches 
the conventionality of packaging potato chips in bags (column 2, line 24). It would have 
been obvious to one of ordinary skill in the art to form the top seal of Christoff with heat 
since Christoff already teaches heat sealing a fin seal (column 4, line 64), sealing the 
ends with sealing bars similar to the ones used to seal the fin (Figure 5, 35 & 39), and 
since heat seals were commonly used in the art for end seals as well. Phrases such as 
"under a pinch-grip pulling force applied to said front and rear walls below said 
engagement members" in claim 1 and "pinch-grip pulling force applied to each of said 
front and rear walls below said zipper" in claim 17 are preferred methods of using the 
claimed package and therefore are noi given patentaDie weight, in so much as the 
claimed package is capable of functioning and responding to such force. 
3. Claims 1 3-16 and 23-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff as applied to claims 1 and 17 above, in view of Thompson 
et al. 
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Christoff teaches the above mentioned concepts. Christoff does not recite specific 
opening forces of 1 -2 lb/in for the top seal and 1 .5-2 lb/in for the zipper as instantly 
claimed. Thompson et al teach a food package comprising a top seal above a zipper 
(Figures 2-3, 21-22 and 17-18) and an opening force of 1.5-6.0 lb (column 3, line 5). It 
would have been obvious to one of ordinary skill in the art to incorporate the opening 
force of Thompson et al into the invention of Christoff since both are directed to 
packages with top seals and lower zippers, since Christoff is silent as to opening force 
required, and since Thompson et al teach that this was a common range of opening 
force for food packages consumed by the public (column 3, line 4). 



(11) Response to Argument 

Appellants argue that Christoff does not teach "a flexible package including first 
and second zipper parts wherein the first and second engagement members of the 
zipper parts are engaged together". However, Figure 3 of Christoff clearly shows this 
limitation. 

Appellants argue that Christoff does not teach opening the package by gripping it 
below the zipper. As previously mentioned above, this is merely a preferred method of 
opening the claimed package. The Christoff package was capable of functionina as 
claimed, and thus the claims are not patentably distinguished from the prior art. 
Appellants also argue that this "represents a limitation defining structural features", yet 
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do not specify or explain what supposed "structural features" are meant to be conveyed. 
No such distinguishing features, patentable or otherwise, are noted. 

In response to appellants' argument that the references fail to show certain 
features of appellants* invention, it is noted that the features upon which appellants rely 
(i.e., the top seal and zipper opened simultaneously by a single force) are not recited in 
the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). It should also be noted that the product 
claims only recite an intended method of use by opening the zipper with a "pinch-grip 
opening force applied to said front and rear walls below said engagement members", 
and that the top seal is only required to be "manually pinch-grip openable" without 
specifying where this force is applied. It is submitted that these have been met by the 
structure of Christoff. 

Appellant argues that Christoff does not teach "delamination" as a means to open 
the package. However, Christoff clearly teaches opening the package by delamination 
when it is stated that "Opening of the bag may be effected... by pulling the seal 42 at 
the top of the bag open" (column 6, line 35). Delamination is simply the act of separating 
layers, which in this case, was met by the opening of the sealed package. 
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For the above reasons, it is believed that the rejections should be 



sustained. 



Respectfully submitted, 



Drew Becker 
October 18, 2001 
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EXAMINER'S ANSWER 



This is in response to appellants' brief on appeal filed August 15, 2001 . 

(1) Real Party in Interest 

A statement identifying the real party in interest is contained in the brief. 
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(2) Related Appeals and Interferences 

A statement identifying the related appeals and interferences which will directly 
affect or be directly affected by or have a bearing on the decision in the pending appeal 
is contained in the brief. 

(3) Status of Claims 

The statement of the status of the claims contained in the brief is correct. 

(4) Status of Amendments After Final 

The appellant's statement of the status of amendments after final rejection 
contained in the brief is correct. 

(5) Summary of Invention 

The summary of invention contained in the brief is correct. 

(6) Issues 

The appellant's statement of the issues in the brief is correct. 

(7) Grouping of Claims 

Appellant's brief includes a statement that claims 1-16 stand or fall together while 
claims 17-26 also stand or fall together, and provides reasons as set forth in 37 CFR 
1.192(c)(7) and (c)(8). 
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(8) Claims Appealed 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(9) Prior Art of Record 

4,617,683 Christoff 10-1986 

5,224,779 Thompson et al 7-1993 

(10) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections • 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

i^ A n KfiT^?hl b 4 e ° btained * h <> u 9 h *• Mention is not identically disclosed or described as set forth in section 
ISi^H?" ^ erenc t s u betwe u en the subject matter sought to be patented and the prior art are such that the 
3? SSSiJ « t^f ^f Ve £ een ° bvi0US at the time the invention was made t0 a P er *°n having ordinary 

inveitton m^de $ * ' P Patentability shall not be negatived by the manner in which the 

2. Claims 1-12 and 17-22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff [Pat. No. 4,617,683]. 

Christoff teaches a packaged product comprising elastomeric front and rear walls 
(Figure 2, 23-24), a top seal (Figure 2, 42), first and second interlocking zipper parts 
attached to the inside surfaces of the walls (Figure 2, 44), the package being pinch-grip 
openable (column 6, lines 30-44), the top seal being formed by sealing bars which exert 
a pressure (column 5, line 14), walls of laminate materials (column 4, lines 4-23), a 
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bottom seal (Figure 2, 42), and adhesive connecting the zipper and walls (column 6, line 
62). Christoff also teaches the use of known zipper configurations such as the rib and 
groove zipper exemplified by Staller [Pat. No. 3,440,696] having a single male 
protrusion and single female socket (Figure 5, 48-49 of Staller) (column 9, line 41 of 
Christoff). Christoff does not specifically recite the use of potato chips as the packaged 
product, nor the top seal being a heat seal. It would have been obvious to one of 
ordinary skill in the art to package foods such as potato chips in the invention of 
Christoff since Christoff shows what appear to be chips in Figures 1-2 and also teaches 
the conventionality of packaging potato chips in bags (column 2, line 24). It would have 
been obvious to one of ordinary skill in the art to form the top seal of Christoff with heat 
since Christoff already teaches heat sealing a fin seal (column 4, line 64), sealing the 
ends with sealing bars similar to the ones used to seal the fin (Figure 5, 35 & 39), and 
since heat seals were commonly used in the art for end seals as well. Phrases such as 
"under a pinch-grip pulling force applied to said front and rear walls below said 
engagement members" in claim 1 and "pinch-grip pulling force applied to each of said 
front and rear walls below said zipper" in claim 1 7 are preferred methods of using the 
claimed package and therefore are not given patentable weight, in so much as the 
claimed package is capable of functioning and responding to such force. 
3. Claims 13-16 and 23-26 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Christoff as applied to claims 1 and 17 above, in view of Thompson 
etal. 
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Christoff teaches the above mentioned concepts. Christoff does not recite specific 
opening forces of 1-2 lb/in for the top seal and 1 .5-2 lb/in for the zipper as instantly 
claimed. Thompson et al teach a food package comprising a top seal above a zipper 
(Figures 2-3, 21-22 and 17-18) and an opening force of 1 .5-6.0 lb (column 3, line 5). It 
would have been obvious to one of ordinary skill in the art to incorporate the opening 
force of Thompson et al into the invention of Christoff since both are directed to 
packages with top seals and lower zippers, since Christoff is silent as to opening force 
required, and since Thompson et al teach that this was a common range of opening 
force for food packages consumed by the public (column 3, line 4). 



(11) Response to Argument 

Appellants argue that Christoff does not teach "a flexible package including first 
and second zipper parts wherein the first and second engagement members of the 
zipper parts are engaged together. However, Figure 3 of Christoff clearly shows this 
limitation. 

Appellants argue that Christoff does not teach opening the package by gripping it 
below the zipper. As previously mentioned above, this is merely a preferred method of 
opening the claimed package. The Christoff package was capable of functioning as 
claimed, and thus the claims are not patentably distinguished from the prior art. 
Appellants also argue that this "represents a limitation defining structural features", yet 
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do not specify or explain what' supposed "structural features" are meant to be conveyed. 
No such distinguishing features, patentable or otherwise, are noted. 

In response to appellants' argument that the references fail to show certain 
features of appellants* invention, it is noted that the features upon which appellants rely 
(i.e., the top seal and zipper opened simultaneously by a single force) are not recited in 
the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). It should also be noted that the product 
claims only recite an intended method of use by opening the zipper with a "pinch-grip 
opening force applied to said front and rear walls below said engagement members", 
and that the top seal is only required to be "manually pinch-grip openable" without 
specifying where this force is applied. It is submitted that these have been met by the 
structure of Christoff. 

Appellant argues that Christoff does not teach "delamination" as a means to open 
the package. However, Christoff clearly teaches opening the package by delamination 
when it is stated that "Opening of the bag may be effected... by pulling the seal 42 at 
the top of the bag open" (column 6, line 35). Delamination is simply the act of separating 
layers, which in this case, was met by the opening of the sealed package. 
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For the above reasons, it is believed that the rejections should be sustained. 

Respectfully submitted, 

Drew Becker 
October 18, 2001 
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